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A. IDENTITY OF PETITIONER
Erik McConnell Johnson and Jackie McConnell Johnson,
Petitioners, ask this Court to accept review of the Court of Appeals

decision designated in Part B of this motion.

B. COURT OF APPEALS DECISION

On October 25, 2018, the Division III Court of Appeals affirmed
the May 25, 2017., decision of the Franklir_x County Superior Court in favor
of Respondent Connell Oil, Inc., finding that the federal Truth in Lending
Act’s (TILA) limitations on cardholder liability for unauthorized 1;se of
credit cards, did not apply to the card Petitioners Erick and Jackie
McConnell Johnson used to access credit in this caée.

The appellate court’s decision, which stands in stark contrast to
established public policies regarding protections for unauthorized credit
card use, appears to be the first and only published Opinion on this issue
from any state or federal court in the United States. With countless
cardholders using essentially the same type of card to access credit at
nearly 60,000 sites throughout Washington and across the nation!, the

appellate court’s erroneous ruling may become a false beacon for courts

1 See hitps://www.connelloil.com/card-lock/. (November 26, 2018).
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applying TILA not only in this state, but also far beyond. This matter .
{  therefore represents an issue of substantial public interest that should be
¥eviewed by Washingtbri’s highest court.

A copy of the appellate court’s Opinion is in the Appendix herein
at pages A-1 through A-13. Petitioners did not file a Motion for
Reconsideration. |

C. ISSUES PRESENTED FOR REVIEW

1. Whether the Court of Apineals erred in ruling that the card
the Johnsons used to obtain credit in this caée was not a “credit card”
under the federal Truth-In-Lending Act (TILA), 15 USC §1601, et seq.,
and Regulatioﬂ Z (hereinafter “Reg. Z), 12 CFR § 226, ef seq., being a
“card, plate, coupon book or other credit device existing for the purpose of
obtaining money, property, labor, or services on credit.” 15 USC §

-1602(1). |

2. Whether the expresé language of TILA is superseded by a
narrow exclusion in 12 CFR § 226, Supp.1 (A) § 226.2(2)(15)(2)(ii)(B),
notwithstanding the fact that the “cardlock” cards at issue now integrate
the same credit-bearing features as any other credit cards, along with those
cardlock cards’ traditional lock-and-key function?

3. If the express language of the statute is éupe;seded by

federal staff commentaries, does the credit access device issued by
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~ Connell Qil fall within the narrow exclusion suggested in 12 CFR § 226,
Supp.1 (A) § 226.2(a)(15)(2)(ii)(B)?
4, If the credit access device issued by Connell Oil is a “credit
card” under TILA, are the cardholders in this case entitled to limitations
on liability for their stolen card under 12 CFR § 226.12(b)(1)(ii) and

disclosures regarding the same under 12 CFR § 226.12(b)(2)(ii)?

D. STATEMENT OF THE CASE
On July 27, 2014, Mr. Erik Johnson was farming near Deer Park in’
' Spokane County, Washington, when his wallet was stolen from his farm
vehicle. Connell Oil Inc. v. Johnson. 2018 Wn. App. LEXIS 2454, *3,
2018 WL 5289383; Appendix A. The next day, Mr. Johnson reported the
theft to Spokane County law enforcement officials and began contacting
issuers of his stolen credit and debit cards. (/d) On July 31,2014, Mr.
Johnson telephoned Connell Oil (ak.a. “Co-energy”) to cancel the stoOlen
card, but Connell Oil failed to do so. (/d.) On or about September 8,
2014, Comiell Oil notified Mr. Johnson that it had terminated his account
due to suspicious activity. (/d.) Connell Oil subsequently demanded that
the Johnsons pay the company $34,649.48 for charges incurred on the card

after it was stolen. (Id. at *4). OnMay 1, 2015, an individual was



Nov/26/2018 4:26:36 PM Cameron Sutherland 509-315-4585 8/52

< . s
\
\

sentenced for first degree identity theft in relation to the thgft of Mr.
Johnsons’ Connell Oil card.?

Connell Oil calls the credit access devices it issued to the Johnsons
(and other cardholders) “Cardlock” cards, which is a reference to the
plastic keys or holed “punch cards” that were once used to unlock fuel
pumps, hotel rooms, airport lockers, and other limited-access portals. (Id.
at *3). Similar to the way a hotel keyc;lrd operates today, the old
“Cardlock” devices could unlock a fuel pump or other portal, but the
devices themselves could not substantiate credit transactions the way a
typical magnetized credit card does today. Id.

While these “Cardlock” devices began as literally metal keys, the
de?ice Connell Oil issued to the Johnsons was a magnetized card that was
indistinguishable in form, function, gnd operation from a typical credit
card. Id Not only did the device unlock the pump, but it also allowed a
user to charge potentialiy tens of thousands of dollars in fuel purchases to
its account numbet, which was listed on the card and encoded on a
magnetic strip, or “magstripe,” common to all other credit cards. Id.

To obtain fuel on credit, Connell Oil’s cardholders are required to

1) swipe their cards, then 2) enter a personal identification number, or

2 See Spokane County Superior Court cause #14-1-03998-1.
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PIN, then 3) enter a vehicle number, then 4) obtaih fuel from the pump on
credit, which is 5) invoiced by Connell Oil and paid by cardholders at a
later date. (Jd. at *2-4). Unlike a traditional “Cardlock” key, which could
only be used to open a portal, no matter how a person ultimately paid for
the product, the device that Connell Oil issued to the Johnsons was both a
key and the means by which cardholders obtain Connell Oil’s products on
credit. (Id). This is especially significant in the context of the
fundamental public policies and essential protections TILA seeks to
provide to cardholders. See, e.g., Telco Communications Group, Inc. v.
Race Rock, 57 F. Supp. 2d 340, 345 (E.D. Va. 1999) (ultimate purpose of
TILA’s limitations on liability is to protect cardholders from unauthorized
use, regardless of the terms of cfedit being accessed).

On February 14, 2016, Connell Oil served the J ohnsons with a
Complaint alégmg that the married couple was liable for $34,649.48 in
stolen-card charges, plus interest, costs, and fees. (Id. at *4). The
Johnsons filed an Answer with affirmative defenses, including limitations
on cardholder liability fo'r lost or stolen cards under 12 CFR §
226.12(b)(1)(ﬁ), among others, as well as counterclaims alleging
violations of TILA, Washington’s Consumer Protection Act (CPA), RCW

19.86, et seq., and negligence. (d. at *4).
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On April 10, 2017, the lower court heard the parties’ cross motions
for summary judgment, ruled that TILA dici not apply to this case, and
found substantially in favor of Connell Oil on each of its claims and
against the Johnsons on each of theirs. Following the Johnsons timely
appeal, the Division III Court of Appeals published its Opinion afﬁnﬁing
the lower court in Connell Oil Inc. v. Johnson, 2018 Wn. App. LEXIS

24542018 WL 5289383; Appendix A.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
This court should accept review for two reasons. First, the liability
of credit cardholders for unauthorized use involved an issue of substantial -
public interest, pursuant to RAP 13.4(b)(4). Second, the lowers courts’
rulings conflict with established state laws and federal policies, which
implicate further conflicts subj ect to RAP 13.4(b)1) and RAP 13.4(b)(2).
A. The Liability of Cardholders for Unauthorized Use of
Credit Cards Involves an Issue of Substantizl Public
Interest.
According to the American Bankers Association, there are more

than 362 million credit card accounts in the United States, which amounts



Nov/26/2018 4:26:36 PM ' Cameron Sutherland 509-315-4585 11/52
{ /\1 |
N

to more than one card for every person of every age in the county.?
Appendix B. In a state of approximafely 75 million, such as Washington,
these same proportions would equate to more than eight million credit
cards being used by residents of this state. While statistics regarding the
number of “Cardlock” cards are more elusive, Connell Qil advertises that
its cards are accepted at more than 60,000 sites throughout Wa_shington
and across the nation.* Appendix C.

The sheer volume of credit cards and the prevalence of their use
have led to an extensive body 6f state and fedéral laws designed to
regulate card issuers, deter would-be identity thieves and protect
cardholders from unautﬁorized use. The Fair Credit Billing Act (FCBA),
which is integrated within the broader provisions of TiLA at 15 USC §
1643, and implemented by Regulation Z (“Reg..Z”) at 12 CFR § 226, et

. seq., provides sweeping‘protections for all credit cardholders, beyond just
consumer credit_ai;plications, to include “any person to whom a credit card
is issued for any purpose, including business, commercial or agricultural

use.” 12 CFR § 226.2(a)(8).

3 See
httos://www.aba.com/Press/Documents/ABA.CreditCardMonitor.2018Q1.V4%20(01.24.
18).pdf. (November 26, 2018). ’
* See https://www.connelloil.com/card-lock/. (November 26, 2018). |
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Notwithstanding the ubiquitous use of cred@t cards and seemingly
universal protections affofded to cardholders by state and federal law, the
matter between Connell Oil and the Johnsons appears to be the first and
only case to have generated a published opinion on the question of
whether TILA’s cardholder protections apply to credit cards that also
unlock a fuel pump. Although the Court of Appeals acknowledges that
the Johnsons® card may be used “for the purpose of obtaining money,
property, labor, or services on credit,” 15 USC § 1602(1), just as any other
credit f:ard, it found that its other function of “unlock{ing] an unmanned
fuel pump to facilitate a wholesale purchase of gasoline,” removed it from
the otherwise expansive protections of TILA based on an obscure
exemption in the FTB staff commentaries at 12 CFR § 226, Supp.1 (A) §
226.2(a)(15)(2)(ii)®). Connell Oil Inc. v. Johnson, 2018 Wash. App.
LEXIS 2454, %10, 2018 WL 5289383; Appendix A.

Given the extensive use of credit cards in Wasilington and the
United States, whether or not they include so-called"‘cardloc » features,
as well as the attendant costs and risks of theft and loss leading to massive
potential losses for unprotected cardholders, only Washington’s highest
court should set the beacon by which credit cardhoiders, credit card

issuers, and other courts in this state and beyond will resolve disputes
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involving credit cards that have integrated features that might otherwise be

exempted from TILA’s protections.

B. The Lower Courts’ Rulings Comﬂicf with Established Laws
and Publié Policies Regarding Prqtections for
Unauthorized Use.

In acknowledging that Connell Oil’s “Cardlock™ card included
both a credit feature, which is coveréd by TILA, but ruling that a lock-
and-key feature rémoved it from TILA’s protections, the Court of Appeals
published a decision that stands in stark contrast to established laws and
public policies regarding unauthorized use of credit cards.

Telco Communications Group, Inc. v. Race Rock, 57 F. Supp. 2d
340 (E.D. Va. 1999) presents federal authority that is highly analogous to
the present matter. Iﬁ Telco, a teleplione card issuer sued a business
cardholder for more than $92,000 in unauthorized charges to a telephone
calling card. /d. at 341. Recognizing that “public utility credit” is
normally exempt from Reg. Z, the court ruled that any card that permitted
a cardholder “to defer payment on the purchase ... until the invoice was

| due and payable” is subject to Reg. Z’s limitations on cardholders’
liability for lost or stolen cards. Id. at 343; see 12 CFR § 226.12(b)(1)(ii)

(limiting cardholder liability for unauthorized charges to a maximum of
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$50.00). In so ruling, the court was not persuaded by the issuer’s
arguments that its card “merely provides a method for accessing its public
utility function from alternate sites and [has] no independent or potential
credit finction,” id., or that “[t]he card can only be used to purchase
telephone time, not other items normally bought with consumer credit,”
id., or that “the entire bill is due and payable in full upon receipt of each
monthly invoice.” Id. In granting the cardholder’s Motion to Dismiss, the
Telco court aptly noted:

Because the purpose of § 226.12(b) is to
protect consumers, it makes little difference
if the entire telephone bill is due and payable
at the end of the month, or if the consumer
chooses to pay a finance fee. The distinctions
between credit cards and charge cards—and
credit cards and telephone calling cards for
that matter—are irrelevant to the ultimate
goal of protecting the consumer from being
liable for unauthorized use.”

Id. at 345.

As with the business telephone card at issue in Telco, Connell Oil’s
“Cardlock” card permits its cardholders to “defer payment on purchases”™
until its invoices are due and payable, subject to the clear and expressly
stated applicability of TILA and Reg. Z to any device that exists “for the

purpose of obtaining money, property, labor, or services on credit,” 15

10
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USC § 1602(1); and devices that “may be used from time to time to obtain
credit,” 12 CFR § 226.2(15)(i). The lower court;s ruling not only
contradicts the clear and express language of the statute, but it also
undermines TILA’s fundamental purpose.

| This federal perspective is also reflected in official consumer
outreach publications produced by the Federal Trade Commission, which
advise cardholders to do exactly what the Johnsons did in response to lost
or stolen credit or debit cards.’> Appendix D. Nowhere does the FTC
advise cardholders to do something different if their credit cards also have
a lock-and-key feature, presuxhably because it is the credit-beariné feature
that demands TILA’s protections. Id.

Consistent with this federal authofity, Washington law also focuses
on the credit-bearing features of credit cards, rc_agérdless of whatever other
features might be integrated with them. Washington’s criminal statutes
echo TILA’s definition of a “credit card” as “a card, plate, booklet, credit
card number, credit card account number, or other identifying symbol,
instrument or device that can be used to pay for, or to obtain on credif,
goods or sevices.” RCW 9A.56.280(3). There is no exemption for a

device that satisfies this definition in every respect and also happens to

5 See hgps://wwv&.consumer.ﬁc.gov/artic]es/pdf-0075-lost-or-sfolen-credit-atm-and-
debit-cards.pdf. (November 26, 2018).

11
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unlock a fuel pump. Id. If there were such an exémption, then the thief
who stole the Johnsons’ card would not be liable under the state’s criminal
statute pertaining to unauthorized credit card use. RCW 9A.56‘.290. It
makes little .sense for Washington couﬁs to consider the Johnsons’ card to
be a “credit card” for purposes of proseéuting the thief, then disregard the
same credit-bearing featurés of the card when it comes to applying}
statutory protections desi.gned for exactly thosé circumstances.

Because the Court of Appeals’ Opinion appears to be the first and
only published decision on this issue, while at the same time conflicting

with analogous federal and state authorities, this issue should be resolved

by the full and final authority of Washington’s Supreme Court.

F. CONCLUSION
This cou& should accept review for the reasons indicated in part E

and find that: 1) TILA’s applicafion to “any card, plate, coupon book or '

other credit device existiné fér the purpose of obtaining rhoney, property,

labor, or services on credit,” 15 USC § 1602(1), applies to the credit-plus-
 key card at issue in this case, and 2) the cardholders implicated in this case

entitled to limitations on liability for unauthorized use under 12 CFR §

226.12(5)(1)(1i) and disclosures regarding the same under 12 CFR §

226.1‘\2(b)(2)(ii). In so doing, the Court of Appeals should be reversed.

12
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DATED this 26th day of November, 2018.

'Respectfully submitted,

13
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FILED

OCTOBER 25, 2018
In the Office of the Clerk of Court
WA State Court of Appeals, Division IIi

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE

CONNELL OIL INC., A Washington ) No. 35372-9-III
Corporation, )
' )
Respondent, )
)

\2 ) PUBLISHED OPINION

)
ERIK. MCCONNELL JOHNSON and )
JACKIE MCCONNELL JOHNSON, a )
marital community, )
)
Appellants. )

LAWRENCE-BERREY, C.J. — Are cards used to access unmanned fuel pumps
«credit cards” so that cardholder liability is limited for unauthorized fuel purchases? -
15 U.S.C § 1643 of the Truth in Lendiﬁg Act (TILA)! limits a cardholder’s
liability for the unauthorized use of a credit card. Staff working for a division of the
- Federal Reservé Bqard (FRB) issues ofﬁciél commentaries to TILA. One official

commentary states that a credit card does not include a card required to be used to obtain

! Truth in Lending Act, 15 U.S.C. §§ 1601-16671.
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Connell Oil v. Johnson

petroleum products for business purposes from a wholesale distribution facility,
regardless of payment terms. In general, an official commentary is binding on a court
unless it is arbitrary, capricious, or manifestly contrary to the statute.

We hold that the commentary at issue here is binding because it is not arbltrary,
capricious, or mamfestly contrary to the statute. We conclude that Erik Johnson’s stolen
petroleum card is a type of card described by the commentary, and his liability for its
unauthorized use is not limited by TILA. In so holding, we affirm the trial court.

FACTS

Connell Oil is in the business of selling and distributing wholesale fuel for
commercial purposes. It provides its customers access 1o unmanned fueling stations
commonly used by police, fire, transit, and school districts.

The unmanned fuel pﬁmps are inoperable unless the customer uses an appropriate
access device. Early on, the access device was akey, referredto as a keylock system. As
technology developed, the keylock system was replaced with an optical-lock, which is a
card with holés init. Later, as computers were used to read magnetic strips, the optical-
lock system was replaced by the current cardlock system.

The cardlock system is a plastic card that looks exactly like a credit card. The card

has a magnetic strip, which when swiped, communicates the customer’s account number
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Connell Oil v. Johnson

to Connell Oil’s computér system. For security, the customer must enter a personal
identification number (PIN) before the pump is activated. Connell Oil recommends to its
customers that they keep their PIN separate from their card.

Once the customer completes fueﬁng, an invoice is generated for the specific
amount of fuel purchased. Invoices are sent to customers at regular intervals, twice each
month. Customers are required to pay the invoices within 15 days. Unpaid balances
accrue interest at 1.5 percent per month.

Since 2009, Erik Johnson has been a customer of Cdnnell Oil; On July 27, 2014,
Mr. Johnson’s wallet was stolen from his farm vehicle. The next day, Mr. Johnson began
contacting issuers of hi-s stolen credit and debit cards. On July 31, 2014, Mr. Johnson
telephonéd Connell Oil. There is a factual dispute whether Mr. Johnson asked Connell
0il to cancel his stolen petroleum card or simply ordered one or more cards. But there is
no factual dispute that the cardlock agreement required cancellation to be in writing, and
Mr. Johnson never requested in writing that his stolen petroleum card be canceled.

Around September 8, 2014, Connell Oil called Mr. Johnson and notified him that it
was terminating his account because of suspicious activity. Because Mz. Johnson had
kept his PIN and petroleum card together in his wallet, the thief was able to steal

$34,649.68 worth of fuel during the six weeks before the card’s cancelation. Although
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Connell Oil had invoiced Mr. Johnson three times since his wallet was stolen, Mr.
Johnson did not detect the fuel theft. Mr. Johns‘on explained to Connell Oil that he was
too busy during harvest to open its invoices. The parties were unable to resolye the -
dispute.

Connell Oil served MI Johnson and his wife, Jackie McConnell Johnson, with a
complaint alleging that the Johnsons were liable for $34,649.68 in stolen card charges,
plus interest, costs, and attorney fees. The Johnsons then filed an answer with affirmative
defenses, including limitations on cardholder liability for lost or stolen cards as well as
counterclaims unde; TILA, WashJ:ngton’s Consumer Protection Act, chapter 19.86 RCW,
and negligence. |

Procedure

After discovery, the Johnsons filed a motion for partial summary judgment and
Connell Oil filed a cross-motion. The court ruled that the petroleum card issued by
Connell Oil was not a credit card as contemplated by TILA. The court held that the
Johnsons’ defenses under TILA were inapplicable, granted Connell Oil’s motion for
summary judgment, ‘and dismissed the Johnsons® affirmative defenses and counterclaims.

The court entered judgment in favor of Connell Oil for the unpaid petroleum charges,
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Connell Oil v. Johnson
plus interest, costs, and reasonable attorney fees in accordance with the cardlock
agreement.

The Johnsons timely appealed.

ANALYSIS

A. STANDARD OF REVIEW

This court reviews a summary judgment order de novo, engaging 1n the same
inquiry as the trial court. SentinelC3, Inc. v. Hunt, 181 Wn.2d 127, 140, 331 P.3d 40
(2014). “Summary judgment is appropriate only if ‘the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.”” RockRock Grp., LLC v. Value Logic, LLC, 194 Wn. App.
904, 913, 380 P.3d 545 (2016) (quoting CR 56(c)), review denied, 187 Wn.2d 1002, 386
P.3d 1078 (2017). A fact is material when the outcome of the litigation depends on it, in
whole or in pért. Atherton Coﬁdo. Apt.-Owners Ass’n Bd. of Dirs. v. Blume Dey. Co., 115
Wn.2d 506, 516, 799 P.2d 250 (1990). This court views all facts and reasonable
inferences in the light most favorable to the nonmoving party. SentinelC3, 181 Wn.2d at
140. Summary judgment is appropriate if reasonable persons could reach but one

conclusion from all the evidence. Id.
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Connell Oil v. Johnson
. B. PURPOSE OF TILA

The purpose of TILA is to

assure a meaningful disclosure of credit terms so that the consumer will be

able to compare more readily the various credit terms available to him and

avoid the uninformed use of credit, and to protect the consumer against

inaccurate and unfair credit billing and credit card practices.
15 U.S.C. § 1601(a). Because TILA is remedial in nature, the substance rather than the
form of the credit transactions should be examined in cases arising under it. Hickman v.
Cliff Peck Chevrolet, Ihc., 566 F.2d 44, 46 (8th Cir. 1977). TILA is liberally construed to
protecf consumers. Burnettv. Ala Moana Pawn Shop, 3 F.3d 1261, 1262 (9th Cir. 1993).

C. DEFERENCE TO FEDERAL RESERVE BOARD REGULATIONS AND OFFICIAL
COMMENTARY

Congress expressly delegated authority to the FRB to promulgate regulations with
such classiﬁc_atioh, differentiations, or other provisions that are in the FRB’s opinion
necessary or proiaer to effectuate the purposes of TILA, to prevent circumvention or
evasion thereof, or to facilitate compliance therewith. Household Credit Servs., Inc. v.
Pfennig, 541 U.S. 232,238, 124 S. Ct. 1741, 158 L. Ed. 2d 450 (2004)." “Congress has
specifically designated the Federal Reserve Board and staff as the primary source for

interpretation and application of truth-in-lending law.” Ford Motor Credit Co. v.

Milhollin, 444 U.S. 555, 566, 100 S. Ct. 790, 63 L. Ed. 2d 22 (1980).

6
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In accordance with this delegated authority, the FRB has promulgated a detailed
and comprehensive set of rules known as “Regulation Z,” which is codified at 12 C.F.R.
§ 226.1(a). The staff of the Division of Consumer and Community Affairs to the FRB
issues ofﬁmal interpretations of Regulation Z, referred to as commentary See 12 C F.R.
pt. 226, supp. I, (1). Courts have recogmzed that the FRB “ ‘play[s] a pivotal role in
‘setting [TILA] in motion . . .>” and have consistently afforded the FRB’s regulations and
-staff interpretations great deference. Household Credit Servs., 541 U.S. at 238
(alterations in original) (internal quotation marks omitted) (quoting Ford Motor Credit
Co., 444 U.S. at 566).
D. LIMITATION OF LIABILITY FOR UNAUTHORIZED CREDIT CARD USE
1. Overview
- 15 U.S.C. § 1643(d) states: “Except as provided in this section, a cardholder incurs
no liability from the unauthorized use of a credit card.” 15 U.S.C. § 1643(a)(1) limits a
cardholder’s liability to $50, if various conditions were met, including that the card issuer
gave adequate notice of the cardholder’s limitation of liability.
The term “cardholder” includes “any person to whom a credit card is issued.”
15 U.S.C. § 1602(n). The term “person” means “a natural person or an organization.”

15 U.S.C. § 1602(¢). The term “organization” means “a corporation, government or
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governmental subdivision or agency, trust, estate, partnership, cooperative, or
association.” 15 U.S.C. § 1602(d). Therefore, 15 U.S.C. § 1643 significantly limits a
person’s and a business’s liability for the unéuthorized use of their credit card.

The term “credit card” “means any card, plate, coupon book or other device
existing for the purpose of obtaining money, property, labor, or services on credit.”
15 U.S.C. § 1602(1). The term “credit” “means the right granted by a creditor to 2 debtor
to defer payment of debt or to incur debt and defer its payment.” 15 U.8.C. § 1602(f).
“Deferral of debt” includes even short-term deferrals where payment in full is due
promptly. Telco Commc’ns Grp., Inc. v. Race Rock, 57 F. Supp. 2d 340, 343 (E.D. Va.
1999). Therefore, any card that allows a debtor to defer payment of a debt, even for a
short time, is a credit card.

In furtherance of this section, the FRB promulgated 12 C.F.R. § 226.12(b)(1)(i}),
which provides in relevant part:

The liability of a cardholder for unauthorized use of a credit card shall not »

exceed the lesser of $50 or the amount of money, property, labor, or

services obtained by the.unauthorized use before notification to the card

issuer under paragraph (b)(3) of this section.
" (Emphasis added) (footnote omitted).

By regulation, “cardholder” is defined as “a natural person to whom a credit card is

issued for consumer credit purposes.” 12 C.F.R. § 226.2(a)(8). But for purposes of

8



Nov/26/2018 4:26:36 PM Cameron Sutheriand 509-315-4585 - 28/52

TN S
‘ .

|
1/

No. 35372-9-I11
Connell Oil v. Johnson

§ 226.12(a) and (b), “cardholder” also “includes any person to whom a credit card is
issued for any purpose, including business, commercial or agriculatural use . . . .”
12 CF.R. § 226.2(a)(8). So under both the statute and the regulation, natural persons as
well as businesses enjoy extensive protection from the unauthorized use of their credit
cards.

However, an official commentary provides:

[A] credit card does .not include, for example

: '[a]ny card . . . that is used in order to obtain petroleum products for

business purposes from a wholesale distribution facility . . . and that is

required to be used without regard to payment terms.
12 C.F.R. pt. 226, supp. I, subpt. A, § 226.2(a)(15)(2)(ii)(B) (hereafter “Commentary
B)”).

2. Whether Commentary (B) is binding

To determine if an FRB regulation or a staff commentary is binding, a court is
“faced with only two questions.” Household Credit Servs., 541 U.S. at 239. First, the
court must ask if “ Congress has directly spoken to the precise question at issue.”” Id.
(quoting Chevron U.S.A. Inc. v. Nat. Res. Def. Council,'Inc., 467 U.S. 837, 842, 104 S.

Ct. 2778, 81 L. Ed. 2d 694 (1984)). Second, if “Congress has ‘explicitly left a gap for the

agency to fill,” the agency’s regulation is ‘given controlling weight unless [it is] arbitrary,
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capricious, or manifestly contrary to the statute.”” Id. (alteration in original) (quoting
Chevron U.S.A., 467 U.S. at 843-44),

Connell Oil argues that Congress has not directly spoken to the precise quesﬁoﬁ of
whether cardlocks used to access fuel pumps at unmanned stations are credit cards under
TILA. We agree.

A cardlock serves two functions. First, it unlocks an unmanned fuel pump to
facilitate a wholesale purchase of gasoline. Second, it_facilitates a short-term credit
purchase. Although the latter function is within the definition of a credit card, the former
is not.

Nor is Commentary (B) arbitrary, capricious, or manifestly contrary to the statute.
The device used to access fuel at Connell Oil’s unmanned fuel stations evolved from a
keylock, to an optical-lock, to a card with a magnetic strip. All versions of this evolution
allowed a customer to access a fuel pump at an unmanned station so as to purchase fuel at
wholesale prices. Because TILA is remedial in nature, the substance rather than the form
of the transaction should be examined. Hickman, 566 F.2d at 46. The substance of the
transaction has not chaﬁged through this evolution. Commentary (B) re:asonably
concluded that Congress had no more desire to regulate a cardlock than it had to regulate

a keylock or an optical-lock device.

10 -
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3. Whether the cardlock is a device that conforms to Commentary (B)
The Johnsons argue that Connell Oil;s ;:ardlock device does not conform to
Commentary (B). Speciﬁcally,'the Johnsons argue that the cardlock device not only
provides access to a fuel pun‘1p> but also allows customers to accumulate large credit
balances on their accounts. Even if true, we disagree that this causes the deyice to not
“conform to Commentary (B). |
Commentary. (B) states, “[a] credit card does not include . . . [a]ny card . . . that is
used to obtain petroleum products for business purposes from a wholesale distribution
| facility . .. without regard fo payment terms.” Commentary (B) itself states it makes no
difference if the card permits a b_ﬁsiness customet to aécumulate a balance and pay
interest on that balance.
4. Whether M. Johnson used his petroleum card for business purposes
The Johnsons do nof argue on appeal that they primarily used their stolen
petroleum card for personal, as opposed to business, purpbses. Shalon Braswell, Connell -
Oil’s Chief Operating Officer, stated by declaration: “[The Johnsons] requested the use of
all fuel type product-s to include, biesel, Gas, and ‘Off Road’ which is a dyed farm diesel
commonly used for agricultural purposes.” Clerk’s Papers (CP) Vat 411-12. Connell Oil’s

officer further stated: “J ohnson has paid [our] invoices through the business entity of
11
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J ohnson Enterprise.” CP at 412. In response, Mr. Johnson stated by declaration: “My
.Connell Oil credit card allowed me to buy fuel for personal and family use, which I have
done on occasion.” CP at 227. Because the Johnsons did not raise the issue on appeal,
we infer that Mr. Johnson used his petroleum card primarily for business purposes.
Nevertheless, the Johnsons failed to preserve thé issue. RAP 2.5(a).

In summary, we conclude the trial court'did not err when it ruled that the stolen
cardlock was not a credit card for purposes of TILA and entered judgment in favor of
Connell Oil. |

E. ATTORNEY fEES AND COSTS

~ Connell Oil, citing RAP 18.1, RCW 4.84.330, and its contract with Mr. Johnson,
requests an award of attorney fees and costs.

RAP 18.1 requires a party to request attorney fees and expenses if recovery of such
is permitted by applicable law. If recovery of attorney fees and costs is authorized by
contract, RCW 4.84.330 requires a court to award the prevailing party its reasonable
attorney fees and costs.

The parties’ contract provides in relevant part: “I agree to pay . . . any attormney

and/or court fees incurred in the collection of unpaid accounts. . . . /s/ Erik Johnson.”

12
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CP at 416. Subject to its compliance with RAP 18.1(d), we award Connell Oil its
reasonable attorney fees and costs on appeal.

Affirmed.

(.'\\Nr Lag i~ O)w‘\l ! C \ .
Lawrence-Berrey, C.J. { )

WE CONCUR:

Lo

Ko¥émo, J. "ﬂ

%MW@, ?r

Slddoway, J.
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CREDIT CARD MARKET MONITOR America
T v ‘ Associatione
Credit Conditions Through the Eyes of Consumers

e o The credit card market expanded in Q3, spurred by steady consumer spending and solid job gains despite destruction from hurricanes in September.

- 1) Third quarter purchase volumes edged up across risk tiers in Q3. On a year-over-year basis, purchase volumes for prime and super-prime
D accounts rose moderately, while subprime accounts fell 3.9 percent — the third consecutive quarter of year-over-year decline.
N 2) The effective finance charge yield (a measure of interest payments relative to overall card usage) increased 26 basis points to 12.14 percent,
echoing upticks in the federal funds rate with a slight lag. This metric remains below early post-recession levels.
e 3) Credit card credit outstanding as a share of disposable income rose 14 basis points in Q3, but remains low by historical standards.

Monthly Purchase Yolume by Risk Type : Effective Finance Charge Yield _
Menthly purchase volumes rose marginally in Q3 after strong growth in the previous quarter. On an The effective finance charge yield rose 26 basis points in Q3 2017, echoing
annual basis, purchase volumes rose for prime and super-prime accounts, but fell for subprime accounts. increases in federal interest rates, but at a slight lag. Additional interest rate

hikes in 2018 may push the effective finance charge yield higher.

0 ‘u:““»’ : ‘-olyv o= T
3J o sl i % ’
A v N
Credit Card Credit Outstanding as a Share of Disposable Income . Distribution of Accounts by Behavior Type
As a share of disposable income, credit card credit outstanding increased 14 basis points to 5.61 percent Revolvers rase 0.7 percentage point to 43.7 percent in Q3, while Dormant
in Q3 2017. This metric has risen slowly since bottoming out in early 2015, but remains well below pre- accounts and Transactors fell 0.4 and 0.3 percentage point, respectively.

recession levels.
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CREDIT CARD MARKET MONITOR

Broader Credit Market Conditions

o R

Average Credit Line (New Accounts®)

In Q3 2017, average credit lines for accounts opened in the previous 24 months increased for
prime and subprime accountholders. However, super-prime credit lines were flat, marking the
first quarter since early 2013 that this measure faited to rise on a quarterly basis.

Prime

ateniul

verage Credit Line (All Accounts)
On a quarterly basis, average credit lines for all accounts rose across risk tiers in Q3, led by

prime (+1.0 percent) and subprime (+0.9 percent) accounts. Credit lines remain 10-30 percent
below post-recession highs, however.

Prime

New Accounts include accounts vintage less than 24 months.

B-2 RERTIEIN 2 P R

American,
Bankers

Credit lines experienced moderate growth in Q3, while the volume of credit card accounts continued to increase across risk tiers. Both of these

trends are consistent with healthy consumer spending data and an expanding economy.

1) The number of new accounts (i.e., accounts opened in the previous 24 months) rose to 91.6 miltion in Q3, up nearly 5 percent from a year ago.
However, amang prime and subprime cardholders, new account openings slowed to their weakest annual rates in nearly four years.

: 2) Average credit lines among all accounts increased across risk tiers after declining for two consecutive quarters, consistent with improvements
S Ul in the overall economy. Among new accounts, credit lines rose for prime and subprime accountholders, but were flat for super-prime accounts.

Number of New Accounts® (iiilions;
The volume of new accounts rose 4.9 percent year-over-year in Q3 2017, the slowest
growth rate since Q2 2011. The growth slowdown accurred across risk tiers.

T - i

Number of All Accounts :&illisns;

The number of open accounts increased 4.7 percent annually to 362 million accounts.
Though growth occurred across risk tiers, growth in credit card account volume is
significantly slower in 2017 than it was in 2016.

Association.
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Frequently Asked Questions: ABA Credit Card Industry Monitor

Q: What is the Credit Card Market Monitor?

The American Bankers Association (“ABA”) Credit Card Market Monitor (“Monitor”) provides key
statistics on industry trends and relevant economic factors affecting the industry. The purpose
of the report is for ABA to provide a clear, concise, and fact-driven assessrhent of credit card
market conditions and to place current trends in both a historical and macroeconomic context.
Additionally, the Monitor will occasi,onally be accompanied by a supplemental “Special Report”
on a specifi¢ key issue in the credit card industry. '

Q: How often and when is it released?
The Monitor is published quarterly, with the first report released in September 2013.
Q: Who publishes the report? |

The report is published by the American Bankers Association. Data is provided by Argus
Information and Advisory Services, which serves as the leading provider of information services
for U.S. financial institutions. Analytical support is pravided by Keybridge LLC, a boutique
economic and public policy consulting firm with a diverse clientele of companies, associations,
and other institutions that operate at the intersection of economics and public policy.

Q: Where do the data come from?

The data used in the report originate from proprietary industry databases and publicly available
government sources. Specifically, the credit card data are taken froma nationally representative
sample provided by Argus. Credit card data are presented as national averages for all accounts ~
based on actual credit card account information. No individual account holder’s information or
specific financial institution’s data can be identified from the data set. Other data used in the
report are taken from various public and private sources, including the Department of Commerce’s
Bureau of Economic Analysis and the Federal Reserve.

Q: How current are the data?

In all cases, the Monitor uses the latest available quarterly data, which are typically published
several weeks after the end of each quarter. As a result, there is a time lag between the period
of the latest available data and the Monitor’s publication date. Among the figures used in the
Monitor, data typically (ag by 1-2 quarters. '

Q: What are the data elements included in the Monitor, and how are they defined?

Page 1 of the Monitor shows credit conditions through the eyes of consumers, while Page 2 depicts
broader credit market conditions. Each page consists of four charts and includes an overview
section followed by brief textual descriptions that accompany each chart. In some cases, charts
are broken down by risk category (sub-prime, prime, and super-prime). These risk categories are

B-3
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defined by Argus according to the following risk scores: (1) sub-prir’ne‘ <680, (2) prime 680-759,
and (3) super-prime >759. '

Page 1 Charts

° Monthly Purchase Volume, by Risk Type: The average amount of purchases paid for with
credit cards per cardholder per month, for each risk category. :

° Credit Card Debt Outstanding as a Share of Disposable Income: Credit Card Debt-to-Income

’ is a commonly used ratio to indicate cardholders’ ability to repay their credit card balances.
Outstanding Credit Card Debt measures the aggregate amount of outstanding credit card.
loans held by U.S. households as reported by the Federal Reserve. Disposable income is the
aggregate amount of money avallable to individuals after saving and income taxes as
reported by the Federal Reserve.

o Effective Finance Charge Yield: This credit card rate, sourced from Argus, represents the
average ‘effective finance charge yield on all accounts. The effective finance charge yleld
is the annualized interest income generated by a portfolio expressed as a percentage of a
portfolio’s assets. :

° Distribution of Accounts by Behavior Type: The share of credit card accounts by three
behavior categaries: (1) “Transactors,” or accounts that have purchases, fees, and/or a '
balance during the quarter but have no finance charges (net of reversals) in any month of
a quarter; (2) “Revolvers,” or accounts for which some percentage of the monthly balance
is rolled over to the next month at least once during a quarter; and (3) “Dormants,” or
accounts that show no activity over the course of the quarter.

Page 2 Charts

e Average Credit Line (New Accounts): The average line of credit on accounts opened in the
last 24 months, by risk category. '

° Average Credit Line (All Accounts): The average line of credit on open accounts, by risk
category. '

° Number of New Accounts: The number of accounts opened within the past 24 months of a
given quarter, by risk category.

o Number of All Accounts: The total number of ‘open accounts in a given quarter, by risk
categary.

Q:; Where can | find past editions of the report, and who is the point of contact?

Past editions of the Monitor are available at ABA’s website (www.aba.com). For inquiries related
to the Monitor, ptease contact Jeff Sigmund, ABA VP for Public Relations, at 202-663-5439.

LAST UPDATED January 30, 2018

Founded in 1875, the American Bankers Association represents banks of all sizes and charters and is the voice for the
nation’s $ 13 trillion banking industry and its 2 million employees

B-4
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CARDLOCK

PRIDEADVANTAGE

THE COMMERCIAL FUELING SYSTEM

Welcome to Pacific Pride, the nation’s largest cardlock fueling network. The PrideAdvantége fueling
program brings you the most advanced fueling controls - 24 hours a day, 365 days a year - via a network
of mare than 1,300 Pacific Pride locations, 57,000 Fuelman sites, and 2,500 independent truck stops.
Everywhere you see a Pacific Pride or Fuelman sign, your PrideAdvantage card is welcome and
accepted. With PrideAdvantage, convenient fueling locations allow you the ease of carrying one fueling
card that provides you with a single detailed invoice to better manage your fuel purchases. And most
importantly, PrideAdvantage will give you a fueling program tailored to your requirements including, an
unrivaled diesel network, industry leading security controls and online account access.

Customize Your Fueling Requirements

PrideAdvantage allows you to establish profiles for individual drivers, or your entire fleet. Setiing up
fueling times, gallon limits, and product controls helps you manage fuel consumption. Available controls
include:

o Per day transaction limits

» Per transaction gallon limits

» Time of day and day of week fueling controls

e Strict product controls at cardlock locations .

» Unique Driver Identification Number (DIN) which provides security against unauthorized use and
driver accountability

o - Floating Driver Identification Number/Driver Pool which creates a virtual driver card. Each driver has
a DIN that will work with any vehicle card in your fleet

C-1
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F.ueI-Management and Reporting

Through our Online Account Access web portal you can view or download transaction details, fuel
summary reports, and much more. We also offer email alerts when excessive use of a card has been
detected.

Personalized Customer Service

Customer Service Representatives are available to meet your needs. Whether setting up your account
“profile, issuing cards, or making changes 10 cards, we're here for you. Please contact Pacific Pride
Customer Service at 509-547-3326.

For a complete list of locations go to www.pacificpride.com (http://www.pacificpride.com/) or you can
download the Pacific Pride App for iPhone (App Store) and Android (Android Market)

(htips:// //play‘goog!e com/gtore/ pps/dgtgﬂs?ld—gg .pacificpride )

CO-Energy owns and operates 19 unatiended, automated commercial fueling stations in Washington that
give you convenient 24/7/365 access to fuels.

C-2
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Yakima Office

o .
OFFICE LOCATIONS

Pasco Corporate Office +

Connlell Office . +

Oroville Office +

Riizville Office + | .

Moses Lake Area ( :L_

Spokane Office +

Sunnyside Office +
*

Customer Login (https://coenergy.axxispetro.com/ Login.aspx)
© 2018 CO-Energy ° All Rights Reserved

htps://www.connellcil.com/card-lock/ : C-3 33
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~ Ifyour credit, ATM, or debit card is lost or stolen, federal
taw limits your liability for unauthorized charges. Your
protection against unauthorized charges depends on the
type of card — and when you report the loss.

Report Loss or “E’E‘a@% Imme@aete&y

oooooooooooooooooooooooooooooooooooooooooooooooooooooo

Acting fast limits your liability for charges you didn’t
authorize. Report the loss or theft of your card to the card
issuer as quickly as possible. Many companies have toll-
free numbers and 24-hour service for such emergencies.
Once you report the loss of your ATM or debit card,
federal law says you cannot be held liable for unauthorized
transfers that occur after that time.

e Follow up with a letter or email. Include your
account number, the date and time when you noticed
your card was missing, and when you first reported
the loss.

e Check your card statement carefuily for
transactions you didn’t make. Report these
transactions to the card issuer as quickly as possible.
Be sure to send the letter to the address provided for
billing errors. '

e Check if your homeowner’s or renter’s insurance
policy covers your lability for card thefts. If not,
some insurance companies will allow you to change'
your policy to include this protection.

D-3
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How to Report Fm@g@m@m ??@ﬁs@@ta@m

oooooooooooooooooooooooooooooooooooooooooooooooooooooo

] contact your ATM or debit card issuer.
[J Report the fraudulent transaction.

Act as soon as you discover a withdrawal or
purchase you didn't make.

[l Write a follow up letter to confirm that
you reported the problem.

[0 Keep a copy of your letter.

[] send it by certified mail and ask for a return
receipt.

[ Update your files.

[0 Record the dates you made calls or sent
letters.

[0 Keep copies of letters in your files.

How to Limit Your Losses

ooooooooooooooooooooooooooooooooooooooooooooooooooooooo

The Fair Credit Billing Act (FCBA) and the Electronic
Fund Transfer Act (EFTA) offer protection if your credit,
ATM, or debit cards are lost or stolen.

~ eredit Card Loss or Fraudulent Charges
Under the FCBA, your liability for unauthorized use of
your credit card tops out at $50. However, if you report the
loss before your credit card is used, the FCBA says you

D-4
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are not responsible for any charges you didn’t authorize. If
your credit card number is stolen, but not the card, you are
not liable for unauthorized use.

ATM or Debit Card Loss or Fraudulent
Transfers ;

If you report an ATM or debit card missing before someone
uses it, the EFTA says you are not responsible for any
unauthorized transactions. If someone uses your ATM or
debit card before you report it lost or stolen, your liability

~ depends on how quickly you report it:

if you report: Your maximum loss:

Before any unauthorized $0
charges are made.

Within 2 business days after | $50
you learn about the loss or
theft.

More than 2 businessdays | $500
afteryou learn about the
loss or theft, butless than
60 calendar days after your
\statément is sent to you.

More than 60 calendar days Allthe money taken from your
after your statement is sent ATM/debit card acount, and
toyou. possibly more; for exémple,

- money in accounts linked to

your debit account.

If someone makes unauthorized transactions with your
debit card number, but your card is not lost, you are not
liable for those transactions if you report them within 60
days of your statement being sent to you.
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How to Protect Your Cards and Account
Information | |

ooooooooooooooooooooooooooooooooooooooooooooooooooooooo

For Credit and ATM or Debit Cards

®

®

Don’t disclose your account number over the phone
unless you initiate the call. '

Guard your account information. Never leave it
out in the open or write it on an envelope.

Keep a record of your account numbpers, expiration

- dates, and the telephone numbers of each card issuer

so you can report a loss quickly.

Draw a line through blank spaces on charge or debit
slips above the tqtal so the amount can’t be changed.

Don’t sign a blank charge or debit slip.

Tear up copies and save your receipts to check
against your monthly statements.

‘Cut up old cards — cutting through the account

number — before you throw them away.

Open your monthly statements promptly and
compare them to your receipts. Report mistakes or
discrepancies as soon as possible.

Carry only the cards you’ll need.

For ATM or Debit Cards

©

Den’t carry your ?IN in your wallet, purse, or
pocket — or write it on your ATM or debit card.
Commit it to memory.

D-6
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o Never write your PIN on the outside of a deposit
slip, an envelope, or other papers that could be lost or
looked at. /

© Carefully check your ATM or debit card
transactions; the funds for this item will be quickly
transferred out of your checking or other deposit
account.

Periodically check your account activity, especially
if you bank online. Compare the current balance
and transactions on your statement to those you’ve
recorded. Report any discrepancies to your card
issuer immediately.

- For More Information

ooooooooooooooooooooooooooooooooooooooooooooooooooooooo

The FTC works to prevent fraudulent, deceptive and -
unfair business practices in the marketplace and to provide
information to help consumers spot, stop and avoid them.
To file a complaint or get free information on consumer
issues, visit ftc.gov or call toll-free, 1-877-FTC-HELP
(1-877-382-4357); TTY: 1-866-653-4261.

Watch a video, How to File a Complaint, at
consumer.fte.gov/media to learn more. The FTC enters
consumer complaints into the Consumer Sentinel Network,
a secure online database and investigative tool used by
hundreds of civil and criminal law enforcement agencies in
the U.S. and abroad. |
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No. 35372-9-IIf

COURT OF APPEALS, DIVISION III
OF THE STATE OF WASHINGTON

ERIK MCCONNELL JOHNSON and
JACKIE MCCONNELL JOHNSON, Petitioners,
Vs,

CONNELL OIL, INC., Respondent.

CERTIFICATE OF SERVICE

Attorneys for Petitioners

BRIAN G CAMERON, WSBA #44905
Cameron Sutherland, PLLC

421 W. Riverside Ave., Ste. 660
Spokane, WA 99201

TEL. (509) 315-4507

ALAN L. McNEIL, WSBA #7930
Alan McNeil, PLLC

421 W. Riverside Ave., Ste. 660
Spokane, WA 99201

TEL. (509) 315-8390
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CERTIFICATE OF SERVICE

The undersigned hereby certifies under penalty of perjury under

the laws of the State of Washington that on the 26th day of November,

2018, at Spokane, Washington, I caused to be served the following

document(s), and accompanying exhibits, on the following person(s)

and/or entity(ies) in the manner indicated:

CONNELL CIL V. JGHNSON, PETITION FOR REVIEW

Brian Davis

Leavy Schultz Davis, PS
2415 W. Falls. Ave.
Kennewick, WA 99336

X VIA REGULAR MAIL

J VIA CERTIFIED MAIL

[J HAND DELIVERED

X VIA ELECTRONIC MAIL

O VIA EXPRESS DELIVERY

DATED this 26th day of November, 2018.

(AN =

CASSAKNDRA BORN
Legal Assistant
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